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)
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This case involves Thermal Reduction, Inc .'s ("Thermal") appea l

contesting the Northwest Air Pollution Control Authorit y ' s ( " NWAPA" )

civil penalties ($5,850) for 15 separate opacity incidents betwee n

March 17, 1988 and April 14, 1988 . During the November 18, 1988

hearing on the merits, appellant Thermal conceded liability and onl y

contested the amount of the penalties .

Board members Judith A . Bendor (Presiding) and Wick Duffor d

(Chairman) were present at the hearing . Attorney Richard Langabeer o f

Langabeer, Tull and Cuillier (Bellingham) represented appellan t
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Thermal . Attorney William Nielsen (Mt . Vernon) represented responden t

NWAPA . Court reporter Keri-Louise Klein of Robert Y . Lewis &

Associates, Tacoma, recorded the proceedings .

Witnesses were sworn and testified . Exhibits were admitted an d

examined . Argument was heard . From the testimony, exhibits an d

contentions, the Board makes thes e

FINDINGS OF FACT

I

Appellant Thermal Reduction, Inc ., operates a solid wast e

incinerator plant in Whatcom County, Washington, which burns municipa l

and other wastes .
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I I

Respondent Northwest Air Pollution Control Authority i s

an activated air pollution control authority under the terms of th e

State of Washington Clean Air Act, responsible for monitoring an d

enforcing emission standards for air pollutants . NWAPA has filed with

the Board certified copies of its Re g ulations . We take judicia l

notice of the Regulations . Section 451 governs visual opacity .

II I

The plant has two separate incinerators which are fed separately ,

but share a commmon main exhaust stack . Incineration at the site

first began in 1974 . In 198b the facility was converted from a batch

burner to a 24 hour a day operation and an electrostatic precipitator

was added to control particulates .
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The nearest residences are about 1,000 feet away, less than a

fifth of a mile . There are commercial entities within 700-800 feet .

I V

In assessing the penalties NWAPA has chosen to follow its penalt y

guidelines . The first two opacity penalties assessed were less tha n

the maximum amount . Thereafter, the maximum amount was assessed .

This graduated approach is intended to encourage compliance .

Civil Penalty
NoticeofViolation	 Amount

1393 [Not at issue]

	

$ 5 0
1434

	

25 0
1435

	

40 0
1438

	

40 0
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40 0
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40 0
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1451

	

40 0
1452

	

400
$5,85 0

It is uncontested that for each of the days in question ,

emissions from Thermal's main stack exceeded either 5% average opacit y

for more than six consecutive minutes in any 60 minute period a s

measured visually, or 10% opacity (for the same time periods) a s

measured by a transmisometer . Moreover, for these days Thermal's mai n

Date of Violation

March 13, 198 8
March 17, 1988
March 18, 198 8
March 19, 1988
March 20, 1988
March 23, 1988
April 4, 198 8
April 5, 198 8
April 6, 198 8
April 7, 198 8
April e, 198 8
April 10, 1988
April 11, 1988
April 12, 198 8
April 13, 1988
April 14,198 E
15 violation s
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stack emitted black, heavy smoke, often for periods substantially i n

excess of six minutes, with some excursions lasting several hours .

V

Over a month-long period of repeated violations, the only time

Thermal curtailed operations was on March 23, 1988 . On that date they

shut down one incinerator in anticipation of NWAFA ' s Marcr. 24, 198 8

order requiring them to do so . Eoth incinerators were brought back o n

line on Marcr. 26, 1988 . When not required to shut down, Thermal chos e

to continue operating, thereby burdening the public with repeate d

emissions violations .

V I

The problems which took so long to solve involved defectiv e

temperature controllers for the incinerators and a dampe r

malfunction .

The controllers are disposable and can be replaced b y

off-the-shelf items, obtainable in about three hours, at a cost o f

1700-800 dollars each . The damper can be replaced at a cost of fro m

1400-500 .

The company now has instituted a maintenance program by which t o

detect breakdowns quickly . Damper replacement is now a routine annua l

affair .

Prior to the events in question, Thermal had no such procedure i n

place to maintain equipment or to routinely replace equipment prior t o
2 .1
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failure . Moreover, there was no stockpiling of critical replacemen t

parts .

Perhaps most importantly, Thermal's operations in March and Apri l

1988 demonstrated a lack of technological/operational knowledg e

in-house . Thermal thus found itself incapable of solving the problem ,

and instead relied on outside "experts", whose advice did not provid e

a solution until violations had gone on for a month . The problem was ,

as it turned out, was one that could have been simply solved on th e

first day of violation .

VI I

Any Conclusion of Law which is deemed a Finding of Fact is hereb y

adopted as such .

From these Findings, the Board comes to thes e

CONCLUSIONS OF LAW

I

The Board has Jurisdiction over the issues and the parties .

I I

NWAPA Regulation Section 451 prohibits air emissions from al l

sources which exceed 20% opacity for more than three minutes in an y

one hour . WAC 173-434-130(4) adopts

	

special opacity limitation fo r

solid waste incinerator facilities,

	

prohibiting emissions tha t

exceed : 5% average opacity for more than six consecutive minutes i n
2 3
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any sixty minute period as measured visually, or 10% if measured b y

transmisometer .

The Clean Air Act, Chpt . 70 .94 RCW, provides authority for WA C

173-434-130 and Regulation 451 . The laws and regulations present a

strict liability regime . Compliance at all times is required .

Thermal concedes that on the 15 days it violated the State opacit y

limits . Furthermore, there was an earlier violation on March 13, 1988 .

8

	

II I

The reasonableness of each civil penalty is based upon severa l

factors, including the violator's conduct prior to the violation, an d

conduct immediately following each violation . The goal of civi l

penalties is to promote future compliance . Seattle Iron & Metal s

Corporation v . PSAPCA, PCHE No . 88-96 (November 22, 1988) . Given al l

the factors, we find each penalty reasonable .

The statutory maximum for opacity is explicitly set by th e

legislature at $400 per day . RCW 70 .94 .431(2) . It is clear, however ,

that here multiple violations were occurring on each day for whic h

fines were imposed . On this basis alone, the assessments at the

statutory maximum do not appear excessive .

Moreover, we re-affirm that it is Thermal's responsibility to

ensure that emissions from its incinerator do not violate the law .

Thermal's arguments that the penalties should somehow be lowere d

because other entitles such as its parts suppliers gave them ba d
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advice, is ultimately unpersuasive . Adopting Thermals ' argument would

promote abdication of responsibility, encouraging an endless round o f

"finger pointing" . Meanwhile, the public would be burdened with ai r

pollution violations . The Washington Clean Air Act and implementin g

state and local regulations do not countenance such an approach .

In sum, we conclude Thermal's efforts were too little, too late .
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ORDE R

Notices of Violations Nos . 1434, 1435, 1437, 1438, 1439, 1440 ,

1443, 1444, 1445, 1446, 1447, 1448, 1450, 1451, and 1452 are AFFIRME D

1989 .
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in FULL .

SO ORDERED this St day o f
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6.411:
WICK DUFF RD, Chairman
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